AGENCY: Bureau of Indian Affairs

ACTION:  Record of Decision for the Construction and Operation of an Independent
Spent Fuel Storage Installation (ISFSI) on the Reservation of the Skull Valley Band of

Goshute Indians (Band) in Tooele County, Utah

SUMMARY: The Bureau of Indian Affairs (BIA) is issuing the Record of Decision
{ROD) for a proposed lease of tribal trust lands between Private Fuel Storage, L.L.C.
(PFS) and the Band. The BIA analyzed the impacts of the proposed lease on the quality
of the human environment under the National Environmental Policy Act (NEPA). The
BIA 1ssued a draft environmental impact statement (EIS) in June 2000, and the final EIS
(FEIS) in December 2001.

The FEIS analyzes the effects of the construction and operation of an ISFSI for
two distinct proposed sites on land held in trust by the United States for the benefit of the
Band on its reservation, two different methods of transporting the spent nuclear fuel
(SNF) from an existing Union Pacific rail line 39 kin (24 miles) north of the proposed
sites, and one alternate site in Wyoming. The Nuclear Regulatory Commission (NRC) is
the lead agency: the Bureau of Land Management (BLLM), the Surface Transportation
Board (STB) and the BIA are cooperating agencies for the EIS. Each agency participated
in the N¥:PA process within the scope of its respective responsibility. In this Record of

Decision (ROD), the BlA is announcing its decision to disapprove the proposed lease and

choose the no action altcrnative.



The BIA decision is based on review of the draft EIS; the FEIS; comments
received from the public, other Federal agencies, and State and local governments,
consideration of the required factors under the Indian Long-term Leasing Act and
implementing regulation; and discussion of all the altemnatives with the cooperaling
agencies.

For further information, contact:

Mr. Arch Wells

Deputy Director, Office of Trust Services
Bureau of Indian Affairs

1849 C St. NW

Washington, D.C.

Tetephone: (202) 208-7513
SUPPLEMENTARY INFORMATION

The Skull Valley Band of Goshute Indians

The Band is a federally recopnized Tribe with 125 enrolled members. The Band’s
reservation consists of 18,540 acres in Tooele County, Utah, about 70 miles West of Salt
Lake City. As of the date of this ROD, approximately 30 Band members live on the
reservation.

Spent Nuclear Fuel
SNF consists mainly of intact fue] rods removed from a nuclear reactor. The rods

contain pellets of uranium, each about the size of a pencil eraser, that arc the source of
heat inside a reactor vessel, While in the reactor, the uranium is used up and fission by-
products accumulate and degrade the efficiency of the fuel rods until they can no longer

effectively power the reactor. When removed from reactors, the uranium pellets stay in



the fuel rods, which remain highly radioactive and must be stored in specially constructed
pools of water (“wet storage™) or in specially designed containers cooled by natural
airflow (“dry storage”) until the radioactivity decreases to safer levels, a process that can
take thousands of years.

The NRC has statutory authority to license both wet and dry SNF storage
facilities. As of the date of this ROD, NRC has licensed 42 ISFSI facilities across the
United States. Most of these are located with the nuclear reactors where the SNF is
generated. The NRC has commenled that the SNF 1s safely stored at the locations where
it is currently located.' The proposed ISFST at the Goshute Reservation js the first large,
away from point-of-generation repository of its type to be licensed by the NRC.

The Proposed ISFS1

The ISFST proposed for the Goshute Reservation would be operated by PFS, a
private, non-governmental entity composed of etght NRC-licensed nuclear power
generators.” Under its proposed plan, PFS would accept SNF under contract from its
constituent membets and other NRC-licensed nuclear power generators across the
country. SNF would be shipped by rail or by rail and heavy haul truck (as discussed in
the FEIS analysis below) to the proposed ISFS] from all parts of the United States. The
generators would retain title to the SNF while in transit to the proposed 1SF81 and while

1t is stored there. At the proposed ISFSI, the stamnless steel shipping containers that hold

the SNF would be placed in DOE-designed, NRC-licensed steel and concrete storage

' Sce FEIS Response to Comments, Section G.3.2.1; G.3.5.1.4.

? Those generators are: Indiana-Michigan Power Company (American Electric Power); Entergy
Corporation: GPU Nuclear Corporation; Xcel Energy; Florida Power and Light Company; Southern
Nuclear Operating Company; Southern California Edison Company; Genoa Fuel Tech, Inc.
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casks. The casks would then be placed on concrete pads in the open air inside the secure
portion of the ISFSI. The SNF would remain highly radicactive throughout its stay ai the
ISFS] on the Goshute Reservation and would generate large amounts of heat as the fuel
pellets continue to decay. This heat would be dissipated by the natural flow of air around
the storage casks,

On February 21, 2006, the NRC issued a license to PFS for the construction and
operation of the proposed ISFSI? Under the license, PFS may store up to 40,000 metne
tons of SNF at the proposed ISFSI on the Goshute Reservation. The license term is 20
years, with an option that allows PFS 10 apply for renewal for an additiona) 20 years.

The NRC has stated in response to comments to the Draft EIS that it would not grant a
renewal that would extend beyond the term of the proposed lease.* PFS may not begin
construction, however, until it has met several other NRC requirements, and until the BIA
takes action on the proposed lease.

The Proposed Lease

In May 1997, the Band and PFS signed the First Amended and Restated Lease
(“first lease™) for the proposed ISFSL. Under the first lease, PFS would construct and
operate the NRC-licensed ISFSI on a site consisting of 820 acres of trust land on the
northwest corner of the reservation. The first lease would be for an initial term of 25
years, with PFS having the irrevocable option to renew for an additional term of 25 years.

PI'S would pay the Band rent and other costs throughout the term of the lease.

*NRC Materials License No. SNM-2513, Docket No. 72+22.
' See FLIS Respense 1o Comments G.3.2.1.
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On May 23, 1997, the Superintendent of the BIA Ulntah and Ouray Agency (the
BIA agency with jurisdiction over the Band) signed a “conditional approval® of the first
lease that would allow PFS to begin ISFSI construction after the Secretary of the Interior
certified that the following conditions were met:

1. The NRC and the BIA complete the EIS;

2. The EIS is issued;

3. The NRC issues its license; and

4. The proposed lease is modified to incorporate mitigation measures identified in
the ROD, if any.

In Japuary 2002, the Band and PFS entered into a Second Amended and Restated
lease (“sccond lease™). The BIA has taken no action to approve or disapprove the
second lease. The FEIS analysis is based on the terms of the first lease, but the current
relationship between PFS and the Band is governed by the second lease. The material
terms of the two leases are essentially the same. Therefore, except for the discussion
below concerning the effect of the BIA’s 1991 conditional approval policy on the first
Jease, ail of the statements in this ROD conceming the “first lease” or the “second lease”
apply equally to both, and for clarity we refer to them collectively as the “proposed
lease.”

Before the end of the licensed life of the proposed ISFSI (a maximum of 40

vears), the NRC believes SNF would be shipped to a permanent geologic repository

(currently proposed for Yucca Mountain in the state of Nevada) or back to the uulity



operators from which it came for storage at their NRC-licensed sites.” Under the NRC
license and the proposed lease, upon termination of the lease, or upon termination of the
license, whichever comes first, PFS would be responsible for complete radiological and
non-radiological decommissioning of the ISFSL

In Jetlers dated May 17, 2006, and Apnl 21, 2006, to James E. Cason, Associate
Deputy Sectetary of the Interior, the Band has asked that the IDepartment of the Interior
take immediate action on the proposed Jease. The Band has also made numerous phone
calls to Department officials demanding immediate action.
The Final EIS

Construction and operation of the proposed ISFSI would require the following
actions by four different federal agencies:

¢ NRC issuance to PFS of a license 1o recejve, transfer, and possess SNF. This is
required under the Atomic Energy Act and the Nuclear Waste Policy Act for any
facility of this type.

» BIA approval of a business lease for the proposed facility on tribal trust land.
This is required under 25 USC 415 because the proposed facility would be on the
reservation.

» BLM approval of a PFS right-of-way (ROW) application to construct either:

o anew rail spur (off of the interstate rail line) from Skunk Ridge along the

base of the Cedar Mountains on the western side of Skull Valley 10 the

ISFSI, or

* Sae FEIS Response 10 Comments G.3.2.1.



o an Intermodal Transfer Facility (ITF) near Timpie, Utah (to transfer the

incoming SNF from the interstate rai} ne to heavy-haul trucks for

transport down Skull Valley Road to the ISFSI).®

These approvals would be required under the Federal Land Policy and

Management Act because PFS’s proposed transportation options would cross

federal land controlled by the BLM.

o STB approval of the proposed new rail spur. This approva!l is required for

construction of any new rail line under 49 U.S.C. 10%01.

To assess under NEPA the impacts of the full range of possible federal approvals and

alternatives on the quality of the human environment, the four agencies could have

prepared four separate EISs, one for each agency. However, following the policy

expressed in the Council on Environmental Quality regulations that NEPA review is

intended 1o reduce paperwork and eliminate duplication,” the four agencies decided 1o

prepare one EIS and created alternatives for analysis in the FEIS that combtired the four

approvals in different ways, as follows:

Altermnative

Description in FEIS

Federal Approvals
Analyzed as part of
Alternative

Proposed Action -
Alternative 1 (designated in
the FEIS as the preferred
alternative)

Construction and operation
of the proposed ISFS] at the
proposed location (Site A)
on the Reservation and the
new rail spur.

NRC—issue license
BlAa—approve lease
BLM—approve rail spur
STB-—approve rail spur

Alternative 2:

Constraction and operation
of the proposed ISFSI at an

NR.C—issue license for Site
B

¢ The BLM approval would be only for construction and operation of the ITF; there would be no federal
approval necessary for the transportation of the SNF down Skull Valley Road.
740 C.F.R. §§ 1500.2(b) and 1500.4.




alternative location (Site B)
on the Reservation, with the
rail spur as described under
alternative 1.

BIA—approve lease,
conditioned on change to
Site B

BLM-—approve rail spur
STB~—approve rail spur

Alternative 3

Construction and operation
of the proposed ISFSI at
Site A, and construction and
operation of the new ITF
with the use of heavy-haul
vehicles 10 move SNF down
the exisung Skull Valley
Road,

NRC-—jssue license
BIA—approve lease
BLM-—approve ITF
STB—rno federal action

Altemnative 4:

Construction and operation
of the proposed ISFSI at
Site B, with the same ITF as
descnibed under alternative
3.

NRC—issue license for Site
B

BlA—approve lease,
conditioned on change to
Site B

BLM-——approve ITF
STB—no federal action

Wyoming Alternative

Construction and operation
of the proposed ISFSI in
Tremont County, Wyoming

NRC—analysis required
under NRC NEPA
procedures to determine if
another site is obviously
superior to the proposed
site.

BlA~mno federal action (not
analyzed as a reasonable
alternative because of the
govermment-to-goverment
relationship with the Band)
BLM—mo federal action
STB-—no federal action

No Action Alternative:

PFS would not construct or
operate the proposed ISFSI

NRC—disapprove license
BIA—disapprove lease
BLM—disapprove ratl spur
and I'TF

STB—disapprove rail spur
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Even though the four agencies analyzed the alternatives as a whole in the FEIS,
the mntent of the agencies was that all of the decisions would be independently justified
and that, generally, one agency’s action would not prejudice or foreclose the others,
consistent with the Council on Environmental Quality regulations at 40 C.F.R. § 1506.1.
The agencics provided in the FEIS that each agency will have the full range of decisions
available to it by specifying that the NRC would make its licensing decision first,
followed, if the license is issued, by BIA’s decision on the lease (this ROD), followed, if
the license and the lease are approved, by the BLM and STB decisions.® Thus, even if
one agency chose the Proposed Action or another action alternative, any of the other
agencies in the process could still choose the No Action alternative. Although, as noted
below, that order has changed slightly since its contemplation in the FEIS, none of the
decisions by other agencies have prejudiced the BIA’s alternatives, and the BIA still
retains full discretion to approve or disapprove the proposed lease.

Under 40 C.F.R. § 1505.2, an agency must identify in its ROD thc alternative it
considers to be the environmentally preferable alternative. All of the action alternatives
analyzed in the FEIS have some environmental impacts from construction and operation
of the ISFSI. The BIA considers the environmentally preferable alternative to be the no
action alternative. The potential environmental impacts of constructing and operating the
proposed ISFSI on the Reservation would not occur under this atternative. Positive

economic benefits from tax revenues, local payrolt, and other expenditures would not be

¥ See, e.g., Section 9.4.3 of the FEIS. The agencics agreed upon this order because certain decisions would
reader other decisions meot. First, because isswance of the NRC license was a condition of the BIA lease
approval, if NRC decided to not issuc the license, BIA’s action would be moot. Similarly, if BlA werc to
disapprove the lease, there would be no need for the rail spur or the ITF, so BLM's and 5TR's decisions
waould be moot. This articiated order is not binding. however.



available to the Band, but the Band would be free 1o pursue other uses and economic
development opportunities for its land.

Status of Other Federal Actions

Since the issuance of the FEIS in December, 2001, several of the federal actions
described above have occurred or become moot. As noted above, on February 21, 2006,
the NRC issued a license to PIS to receive, transfer, and store SNF on the Reservation.
The License is very specific, limiting not only the capacity and other operational aspects
of the facility, but also the location of the facility to the site analyzed in the FEIS as “Site
A" (which is also the site designated in the proposed lease). Thus, if the BIA were to
select the area analyzed as Site B in the FEIS, this selection would require the Band and
PFS to amend the proposed lease (as noted in the FEIS) and require PFS to apply for, and
the NRC to approve, a modification to the license.

Furthermore, in Section 384 of Public Law 109-163, the National Defense
Authonzation Act for Fiscal Year 2006, Congress created the Cedar Mountain
Wilderness Area in Tooele County, Utah, through which a portion of the proposed rail
spur would be built. In the legislation, Congress specifically withdrew the Cedar
Mountain Wilderness Area from “al! forms of entry, appropriation, or disposal under the
public land laws.” STB and BLM approval of the PFS applications regarding the
proposed rail spur are therefore precluded by this legislation.

Finally, concurrent with this ROD, BLM is issuing a ROD disapproving the PF$
application for the ROW for the proposed ITF and rail spur. Therefore, if BIA were to

approve the proposed lease, PFS would have to find some other method for transporting
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SNF to the proposed facility. In the absence of a proposal from PFS for an alternative
transportation system, BIA cammot predict whether that alternative system would require a
federal action and NEPA review.

The Scope of the BIA Decision

Since the other federal actions are complete or moot, the sole remaining agency
action is the Secretary of the Interior’s approval or disapproval of the proposed lease. As
noted above, the Superintendent of the Uintah and Ouray Apency conditionally approved
the proposed lease in May 1997. The Secretary’s decision in this ROD is not constrained
by that conditional approval.

The Conditional Approval was outside the Scope of the Superintendent's Authority.

On August 28, 1991, the Assistant Secretary-Indian Affairs (AS-1A) jssued a
memorandum to all Area Dircctors with the subject Iine: “Conditional Lease Restriction,”
This memorandum specifically instructs employees that that there will be no conditional
approval of leases for waste facilities in the future.” This policy was still in effect on the

date the Superintendent conditionally approved the proposed lease.

? As the August 28, 1991 AS-IA memo is largely relevant 16 central issues in this ROD the brief memo is
stated herein in its entirety:

1t has come 1o my atiention that conditional lease approvals have been granted for propesed waste
facilities in the past. The potential environmental impacts of these projects result in intense public and tribal
attention which demand that the Bureau of Indian Affairs (BIA) act objectively during 1he review of the
leases for these types of activities.

The most public of these processes is the preparation of the Environmental Impact Statement
under the National Environmcental Policy Act (NEPA), which must be completed before any decision
regarding the lease cun be made. While T have no doubt that 2]] BLA officers intend to fully comply with
our obligations under NEPA, the conditional approval of a lease for such a land disruplive activity may
create the appearance that some of these obligations are not taken seriously.

Therefore, to help ensure that B1A is not only acting in an objective manner but is perceived as
acting in an objective manner, there will be no conditional approvals for waste facilitics in the future.

11
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SNF 1o the proposed facility. In the absence of a proposal from PFS for an alternative
transportation system, BIA ¢annot predict whether that alternative system would require a
federal action and NEPA review.

The Scope of the BIA Decision

Since the other federaj actions are complete or moot, the sole remaining agency
actton 1s the Secretary of the Interior’s approval or disapproval of the proposed lease. As
noted above, the Superintendent of the Uintah and Ouray Agency conditionally approved
the proposed lease in May 1997. The Secretary’s decision in this ROD is not constrained
by that conditional approval.

The Conditional Approval was outside the Scope of the Superintendent’s Authority.

On August 28, 1991, the Assistant Secretary-Indian Affairs (AS-1A) issued a
memorandum to all Area Directors with the subject line: “Conditional Lease Restriction.”
This memorandum specifically instructs employees that that there will be no conditional
approval of leases for waste facilities in the fture” This policy was still in effect on the

date the Superintendent conditionally approved the proposed Jease.

’ Asthe August 28, 1991 AS-1A memo is larpely relevant to central issues in this ROD the brief memo is

stated herein in its entirety:

It has come to my attention that conditional lease approvals have been granted for proposed waste
facilities in the past. The potential environmental impacts of these projects result in intense public and tripal
attention which demand that the Bureay of Indian Affairs (BIA)} act objectively during the review of the
leases for these types of activities.

The most public of these processes is the preparation of the Environmental Impact Statement
under the National Environmental Policy Act (NEPA), which must be completed before any decision
regarding the tease cun be made. While | have no doubt that 2]1 BIA officers intend to fully comply with
our pbligations under NEPA, the conditional approval of a lease for such a land disruptive activity may
create the appearance that some of these obligations are not taken seriously.

Therefore, to help ensure that BTA is not only acting in an objective manner but is perceived as
acting in an objective manner, there will be no conditional approvals for waste facihtics in the future,
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The Secretary of the Interior has authority to approve leases under the Indian
Long-Term Leasing Act.'® The Secretaty has the authority to manage Indian Affairs and
to delegate that authority, '’ This autherity to delegate allows subordinate officers to
make determinations and issue policies in aceordance with laws and implementing
regulaiions prescribed by the Secretary. Considerable deference is accorded to the
Secretary’s construction of a statutory scheme that he is entrusted to administer. 2
Though the Superintendent had delepated authortty to approve or disapprove Jeases,
including waste facilities leases, the Superintendent acted beyond the scope of his
authority by conditionally approving the 1997 lease in viclauon of BIA policy.

The Secretary is not bound by the Superintendent’s 1997 conditional approval of
the proposed lease. The 1991 policy removed delegated authority from all officers to
conditionally approve waste facility leases.” The Superintendent acted outside the scope
of his delegated authority and in violation of BlA policy when he conditionally approved
the 1997 lease. The Supecrintendent did not have authority or delegation to acl contrary 1o

BIA policy,'® and the Secretary is not bound by the wltra vires acts of his officers."

3511.8.C. §415. See also, 25 CFR § 162 ¢l seq. (regulations implementing Section 4] 5).

Has U.5.C.§ 2 (*The Commissioner of Indian Affairs shall, under the direction of the Secretary of Interior,
and agreeably to such regulations and the President may prescribe, have the management of all Indian
affairs and all matters arising out of Indian relations."") See also, 25 USC § 1(a).

"2 Chevron v. Natural Resources Defense Council, 467 U.S, 837 (1984).

' 251.5.C. § 1a states in pertinent part. “The Sccretary or the Commissioner, as the case may be, may at
any time revoke the whole or any part of a delegation made pursuant to this Act.”

" See Department Manual at 200 DM 1.8 Fxercise of Authority:
An officer or employee who is delegaled or redelegated anthority must exercise it in conformity

with any requirements that the person making the delegaiion would be called upon to observe.

12
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The Conditional Approval Was an Expression of Intent and Net Final Bl4 Approval.
The Superintendent’s action on the proposed lease was not a final action for the
Department of the Interior,'® and the Secretary may now review it de novo. The four
conditions in the proposed lease require more than ministerial acknowledgment by the
Secretary. They are cssential components of the body of information the Secretary must
consider in order to make an informed decision to approve or disapprove the proposed

lease.'’ The content of the NRC license informs the Secretary’s statutory consideration

Delegated authority must be exercised in accordance with relevant polices, standards, programs,
organization and budgerary limitations, and adminiswative instructions prescribed by officials of the Office
of the Secretarv or bureau.

' See Federal Crop Insurance Carp. v. Merrill, 332 U.S. 380, 384 (1947) (holding that the government is
not bound when its agent enters into an agreement that falls outside the agent’s Congressionally delegated
authonty.); United States v, Stewarf, 311 US 60, 70 (1940} (The Government 15 not bound by the
unauthonzed acts of its agent aven if within the scope of the agent's apparent authority.); Urah Power &
Light Co. v. United Staies, 243 1.5, 389, 405 (1917); Gray v. Johnson, 395 F 2d 533, 537 (10¢hCir.), cers
denied, 392 U.S5. 904 (1968) ("agent of the government must act within Lhe bounds of their authority; and
one who deals with them assumes the risk that they are so acting.”); Saulgue v. U.S., 663 F.2d 968, 975 (9%
Cir. |981), Laguna Gatuna Inc., v. United States 50 Fed.Cl. 336, 342 (2001)"The federal government wili
not be held liable for acts of its agents which are ultra vires.™)

‘® See Abby Bulicreek et. ai. v. Western Regional Director, Bureau of Indian Affairs, 40 IBIA 196

discussing this proposed lease:

... By now it 13 well-established that BlA's approval of the lease was conditional, did not
constitute final approval of the proposed storage facility, and did not authorize PFS to take possession or
commence construction of the facility. See Urak v. United Srates, 210 F.3d 1193, 1195, {Superintendent
conditionally approved the lease);Utah 32 IB1A at 170 n.], (BIA's decision to approve the lease was
conditional, and not final). It is entircly concetvable that no action at all may be 1aken in the future to store
spem nuclear fuel on the Band's rescrvation, because no construction ar operation of the facility can
commence without further B1A evaluation 1o ¢nsure that the conditions set forth in the lease have been met
If one or more of the requisite conditions are not met, the Secretary will not issue the necessary certification
which, in effect, gives final approval to the lease, and the facility will never be constructed. See generally
Hepres v. Anadarko Area Dircoror, 25 1B1A 50 (1993) (appeal dismissed as premature when no final
determination had been made by BIA). Appellants have not suffered, and muy never suffer, any concrele
adverse effects.

17 Indecd, the Department Manual at 516 DM $ provides “supplementary instructions for implementing
those portiens of the CEQ regulations pertaining to Decision Making. See 516 DM 5.3 D-F:
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of health and safety,'® and the completion and consideration of the EIS 1s not only a
statutory prerequisite to making a decision under NEPA,"” but is also the basis of his
analysis of environmental impacts under the lcasing statute,*®

Congress declared in NEPA that the policy of the federal government is to “use
all practicable means and measures, including financial and technical assistance, 1n a
manner calculated to foster and promote the general welfare, to create and maintain
conditions nnder which man and nature can exist in productive harmiony, and fulfill the
social, economic, and other requirements of present and future generations of
Americans.™ To carry out that policy, Congress instructed federal agencies that “the
policies, regulations, and public laws of the United States shall be mterpreted and
administered in accordance with the policies set forth in this chapter”* (In that same
section, Congress also imposed the requirement for environmental impact statements.) In
one of the first NEPA cases, the Court of Appeals for the District of Columbia Circuit

noted that:

[». Relevant environmental documems, comments, and responses will accompany proposals
through existing revicw processes so that Departmental officials use them in making decisions.

E. The decision maker will consider the environmental impacts of the alterratives described m any
relevant covironmental document and the range of these alternatives must encompass the

alternatives considered by the decision maker.

F. To the extent practicable, the decision maker will consider ather subsiantive and legal
obligations beyond the immediate context of the proposed action,

'* Section 415(a), supra.

42 USC 4332(2)(c)

D Bavis v. Morton, 469 F 2d 593 (10th Cir. 1972).
142 0.8.C §4331¢).

A2 US.CO§a33200).
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NEPA, first of all, makes envirenmental protection a part of the mandate
of every federal agency and department. [Each federal agency] is not only
permitted, but compelled. to 1ake epvironmental values into account.
Perhaps the greatest importance of NEPA is to require {federal] agencies
10 consider envgronmental jssues just as they consider other matters within
their mandates.”
The BIA must consider environmental issues concerning the proposed lease. This
constderation, to be consistent with the spirit and letter of NEPA, must extend to all of

the eftects of the proposed lease on the quality of the human environment, and must

include the possibility of disapproval.®*

The Statutory and Regulatory Standards for Approval of Leases

Under the Indian Long-Term Leasing Act, 25 U.S.C. § 415(a) (Section 413), the
Indian owner of trust or restricted land may lease the land “with the approval of the
Secretary of the Interior, for public, religious, educational, recreational, residential, or
business purposes.” Leases made pursuant 10 this section can, in most cases, last for a
term of 25 years, subjcct to renewal for one additional term of 25 years (50 years total),
and arc subject to “such terms and regulaiions as may be prescribed by the Secretary of
the Interior.”

[n 1970 Congress amended Section 415 to require the Secretary, “prior to

approval of any lease or extension of an existing lease pursuant to this section,” to “first

D Catvert Cliffs - Coordinating Commiitee v. United Staies Aromic Energy Comniission, 449
F2d 1109, 1112 (D.C. Cir. 1971) {emphasis in original).

¥1d., a1 1114 (*[The alternatives] requirement, like the "detailed statement” requirement, seeks to ensure
that each agency decision make: has before him and rakes into proper account al] possible approachesto a
particular project (including rotal abandonment of the project) which would alter the environmental impact
and the cost-benefit balance.™)

13



satisfy himself that adegquate consideration has been given (emphasis added)” 1o five

specific factors:

1.

the relationship between the use of the leased lands and the vse of neighboring
lands:

the height, quality, and safety of any structures or other facilities to be constructed
on such lands;

the availability of police and fire ptotection and cther services;

the availability of judicial forums for all criminal and civil causes arising on the
leased lands; and

the effect on the environment of the uses to which the leased lands will be subject.

Numerous Federal Courts have interpreted this statute. While “there are

provisions in the statute pertaining to the approval process which require that certain

steps be taken by the Secretary before any decision can be made,” the Secretary “[is] not

subject to any specific, mandatory dircctives derived from repulations or statutes, and all

decisions regarding [a lease are] subject to the Secretary's subjective discretion.™ The

1970 amendments to Section 415 allow the Secretary broad discretion in reviewmg

leases. The statute directs the Secretary to “satisfy himself that adequate consideration

has been given” to these factors, but does not “give any gmidance whatsoever as to what

the Secretary should do in that regard.” Consequently, the “statute allows wide judgment

“ Webster v. United Stares, 823 F, Supp. 1544, 15a9-50 (). Mont, 1992).
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on the part of the Secretary to determine when he is satisfied, what constitutes "adequate
consideration” and who will be responsible [or giving "adequate consideration,

However, Congress did not grant the Secretary limitless discretion in deciding
whether to approve or disapprove leases under Section 415. Aside from the statute’s
mandate that the Secretary consider the five enumerated factors when making a decision,
courts have held that Secretarial decisions under Section 415 must conform to the
fiduciary standard normaliy placed upon the United States when acting as trustee for the
Indians. By “Congress’ having placed effective control over commercial leasing of
allotted lands in the Secretary of the Interior [under Section 415], which must be
exercised for thetr benefit according to the implementing regulations, the government has
assumed an enforceable fiduciary obligation to Indian [landowners] respecting
commercial leasing.”?’ “The Secretary's actions will be analyzed not merely under an
abuse of discretion standard, but under the more stringent standards demanded of a
fiduciary,” which includes a duty to administer the trust exercising “such care and skill as
a man of ordinary prudence would exercise in dealing with his own property (emphasis

added).”?

“1d

“ Brown v. US., 86 F 3d. 1554, 1556 (Fed. Cir, 1996),

28 Brown v. United States, 42 Fed. Cl. 538, 563 (1998). See also, Urah v. Department of the Interior, 45 F.
Supp. 2d 1279, 1283 (2. Utah 1599} (In ruling on the standing of the S1ate 1o intervene in the approval
process of this proposed lease, the court stated “in approving or rejecting leases pursuant to § 4135, the
Secretary acts in a trust or fiduciary capacity. The legal attributes of such a relationship include a duty on
the part of the trustee to act solelv in the best interests of the trust beneficiary.”).

17



Decision

Having c¢oncluded above that the BIA agency superintendent’s 1997 action on the
first lease is witra vires, that the “conditional approval” of that lease does not bind the
Secretary, and that the BlA to date has 1aken no action on the second lease, we now
discuss why we have decided to disapprove the proposed lease and to choose the no
action alternative,

Basis for Decision

The Secretary acknowledges the thoroughness of the NRC’s inquiry into the
nuclear safety aspects of the proposed ISFSI, and does not endeavor to second guess the
methods or conclusions of the Commission that are by statute solely within its purview.
The Secretary of the Interior’s inquiry is fundamentally different from that of the
Commission. As trustee-delegate, the Secretary has the complex task of weighing the
Jong-term viability of the Skull Valley Goshute reservation as a homeland for the Band
(and the tmplications for preservation of Tribal culture and life) against the benefits and
risks from economic development activities proposed for property held in trust by the
United States for the benefit of the Band. In making this inquiry, the Secretary is guided
by the five factors enumerated by Congress in Section 413, by the additional guidance
provided by the statute’s implementing regulation at 25 CFR 162, and by the common
law. which can inform our decisions as trustee-delegate.

We see nothing i the statute, regulations, or the common law that requires us to
approve the proposed lease. We see our primary duty as trustee-delegate, under the Jaw

regarding this and other proposcd leascs, to be the protection of the trust »és as a future
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homeland and productive land base for the Band through the prudent exercise of
informed discretion after considering all relevant factors.

We are cognizant of and have carefully considered the economic impact to the
Band in making this decision. We are aware of the income the proposed lease would
provide the Band, and that economic benefit has weighed heavily n our consideration of
the proposed lease. Upon weighing the benefits to the Band against the significant
uncertainties and other factars discussed below, we conclude that it is not consistent with
the conduct expected of a prudent trustee 1o approve a proposed lease that promotes
storing SNF on the reservation. In reaching this conclusion, we emphasize that the
decision to disapprove the proposed lease and choose the no action alterative in this
ROD does not foreclose other economic development activities that the Band could
pursue.

The decision to disapprove the proposed lease 15 the result of our concern that
adequate consideration has not been given to the factors the Secretary is required to
consider under the statute; that the PFS proposal removes the Secretary’s ability 1o
effectively pohice the Jessee’s activities on the trust property as contemplated by the
regulation; and that years-long delays in construction of a permanent SNF repository,
teflected in the Waste Confidence Decisions of the NRC, provides no firm basis to
determine when and under what circumstances SNF might be taken away from trust land

if the proposed ISFSI i1s built.
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Adequacy of environmental analysis.

Two events have occurred in the immediate vicinity of the Goshute reservation
since the PFS LIS was completed in December, 200]. First, in 2004, the Band began
accepting baled municipal solid waste from Salt Lake City and other Utah communities
into a Teko1 balefill landfill operation built on Reservation land leased to the CR Group,
LLC, with the approval of the BIA.? Then, in 2006, the 11.S. Congress created the Cedar
Mountain Wilderness Area near the Goshute Reservation in Tooele County.*® Neither of
these events, of course, was analyzed in December, 2001 PFS EIS.

The landfill generates about 130-160 heavy truck trips per day to the Reservation
along the mral, twa-lane Skull Valley Road. The proposed PFS facility would contribute
additional traffic on Skull Valley Road in the form of slow-moving, 150 foot-long heavy
haul trucks traveling with a frequency of about two per week. Each heavy-haul round
trip to the ISFS]T would take about four hours. Road wear and tear under such
extraordinary volume and Joads, interference with the truck traffic destined for the
landfill, and other environmental iimpacts have not been analyzed and therefore are not
avajlable to the Secretary in making a deciston on the proposed lease,

Impacts on the Cedar Mountain Wildemness Area, whether from construction and
operation of the ISFS], transportation of SNF to the Goshute site, or truck traffic to and
from the landfill, have also not been analyzed. While the landfill FIS did include a

cumulative mmpacts analysis of the projected impacts of truck traffic associated with the

* The BIA published a Record of Decision on balefill operation EIS (the “balefill E£S™) for this activity in
May, 2004,
PPL.109-163
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PFS facility, both the landfill and PFS traffic were estimated at the time that analysis was
completed. The impacts on the wildemess area from the proposed ISFSI, in combination
with now quantifiable acrual impacts from: existing activities such as the landfill, have
not been adequately analyzed and therefore are not available to inform the Secretary’s
decision regarding the proposed lease.

Further, the PFS EIS analyzes in detail the transport of SNF to the Goshute
reservation, but fails to adequately address the impacts of transportation of SNF away
from the PES facility to the permanent geological repository or back to the utility
operators. In fact, the first page of the PFS EIS describes the focus of the document as
evaluating *...the potential environmental effects of the ISFSI proposed by PFS,
including construction and operation of new transportation facilities that would provide
access fo the proposed ISFSI ... (emphasis added)™ The document contains many
references to transport to the Goshute Reservation,” but very few that discuss the effects
of transport away from the site before the end of the license term or upon completion of a
permanent repository at Yucca Mountain.

Finally, recent federal case law creates significant uncertainty surrounding the
adequacy of analysis in the PFS EIS. In San Luis Obispo Mothers for Peace, et al. v.

United States,” the Ninth Circuit Court of Appeals reversed an NRC decision to grant a

I PES EIS, Section 1.1, pl-1, December, 200)

M Qee, e.g., sections 1.3.3.1 (p. 1-17), 2.1.2.1 (p. 2-18); 2.2.4.2 (p. 2-40, 2-43, 2-47); 5 (p. 5-1): 5.4 {p. 5-
15);5.6.2 (p. 5-34); 5.7.2 (p. 5-39); 5.7.2.2 (p. 5-42); 5.7.2.3 (p. 5-44); 5.7.2.3 (p. 5-49): 5.7.2.5 (p. 5-31),
3.7.26(p. 5-53),5.7.2.9 {p. 5-58, 5-60, 5-61, 5-62); 5.8.32 (p. 5-71); 5.8.4 {p. 3-72). 6 (p. 6-1}, 6.1 4 3 (p.
6-10); 6.3.5.3 (p. 6-12, 6-13, 6-14); 6.1.8.3 (p. 6-20); 9.3 (p. 9-2); 2.4.3 (p. 9-16); Appendix A Scoping
Report (p. 12); Appendix A Supplemental Scoping Report (p. 13); Appendix C (p. C-1}: Appendix D (p. D-
20); and Appendix G {p. G-9).

** No.03-74628, 2006 U.S. App. Lexis 13617
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license to the owner of the Diablo Canyon nuclear power plant in San Luis Obispo,
California, to construct and operate an SNF dry cask storage facility technically similar to
the one PI'S proposes. In internal proceedings that preceded issuing the Diablo Canyon
license. the NRC decided categorically that NEPA does not require consideration of the
environmental effects of potential terrorist attacks. NRC based its decision on four
factors it used earlier in considering and rejecting the State of Utah’s contention that the
environmental effects of terrorism should be analyzed in the PFS EIS.* The Ninth
Circuit reviewed each factor for reasonableness and concluded that, individuaily or
collectively, they do not support the NRC’s decision not to consider the environmental
gffects of a terrorist attack in the Diablo Canyon EA.

The court’s sweeping rejection of the same factors NRC relied on in rejecting the
State of Utah's contention in the PFS licensing proceedings leaves us distinctly
unsatisfied at best that the effects of a terrorist-initiated event have been given adequate
consideration, and prudent cognizance of the uncertainty swrrounding this type of analysis
highlighted by the San Luis Obispo decision counsels disapproval of the proposed lease
and selection of the no action alternative.
Relationship of leased lands to neighboring lands.

As noted above, the BLM had to decide whether to approve or disapprove two
ROW applications submitied by PFS. The first of these applications would have

supported construction of a rail spur across public land to the ISFSI on the Reservation:

*} The four factors are: (1) the possibility of terrorist attack is too far removed from the natural or expected
consequences of agency action; (2) because the rsk of a terrorist attack cannot be determined, the analysis
is Hkely Lo be meaningless; (3) NEPA does not require a “worst case” analysis; and (4) NEPA’s public
procese js not an appropriate forum for sensitive security issues.
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the sccond would have supported construction of an JTF on BLM land at which SNF
shipping canisters would be transferred to heavy haul trucks for the trip down Skull
Valley Road to the ISFSI. Citing many of the same concerns about the completeness of
the PI'S EIS that BIA has identified, BLM has decided to disapprove both ROW
applications, concluding that intervening events not analyzed in the EIS compel it to
determine that the ROWs are not in the public interest.

In reviewing the relationship of the use of leased lands to the neighboring lands,
as Section 415 instructs that we must, we are influenced by the consequences of BLM's
determination that the ROWSs are not in the public interest. After NRC issued its license
restricting construction of the ISFS] to Site A (foreclosing analyzed alternatives that
involve construction of the ISFST on Site B), and after Congress created the Cedar
Mountain Wilderness Area (effectively forec]osing alternatives that involved rail spur
transport into the Reservation), only alternative 3 - construction on Site A and transport
by rail and truck wvia the ITF - among the alternatives analyzed in the PES EIS remained
viable. BLM’s determination that the ITF ROW 1s not in the public interest has
effectively eliminated the last viable analyzed altermnative for transportation of SNF to the
Reservation, and PFS has formally propesed no additional alternative method of
transpori. The BLM determination that ROWs across public lands that would support an
essential component of the ISFSI - transportation corridors — are not in the public
interest, we are not satisfied that construction and operation of the facility is compatible

with neighboring Jands.
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Availability of Police Protection.

The NRC has given exhaustive consideration to security at the proposed ISFSI.
The Secretary of the Interior, however, is responsible for law enforcement on the Goshute
Reservation and throughout all of Indian Country. The BIA, the Band, and the Tooele
County Sheriff’s Department do not have resources to provide adequate law enforcement
support for the proposed ISFSI. The Band does not have a P.L. 93-638 contract for law
enforcement with the BIA.>® In the absence of a contract, the BIA Office of Law
Enforcement Services (OLES), through its District IT1 in Phoenix, Arizona has primary
taw enforcement jurisdiction on the Goshute Reservation. Efforts to staff the Goshute
Reservation have consistently proven unsuccessful, and the BIA currently has no officers
assigned there. The closest BIA Law Enforcement Officers are assigned to the BIA’s
Untah and Ouray Agency in Ft. Duchesne, Utah, approximately 4 5 hours drive from the
Goshute Reservation.

The Tooele County Sheriff's Department has jurisdiction within the county
surrounding the Reservation. The County Sheriff has no jurisdiction over crimes
commiitted by or against Indians in Indian country because Utah is not a “Public Law
280" state.’® There is currently no reimbursable agreement between the BIA and the
County under which the latter would provide law enforcement services to the
Reservation, and the County Sheriff’s Deputies are not currently cross-deputized by the

BIA and therefore have no jurisdiction over the Indian residents on the Reservation. The

¥ Under P1.. 93-638, the Indian Self Determination and Education Assistance Act, 25 USC 450 ¢f seg., the
Secretary can contract with Tribes that wani to provide for their members the services the BIA normally
provides. With the contract come the funding the Secretary would have used to provide such services.

* See 13 USC 1151
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Tooele County Sheriff’s Department has a maximum normal shift manning of five
Deputies to cover the 7000 square-mile county; response times to incidents on the
Reservation could vary greatly depending on the location of Deputies in this large area.
Even if the appropriate agreements were in place, Tooele County could not pravide the
round-the-clock law enforcement services required due to additional traffic and other
activities on the Reservation as a result of the proposed ISFSI.

As trustee-delegate for approximately 56 million acres of trust and restricted
lands, the Secretary of the Interior is funded to train and equip 400 BIA law enforcement
officer positions. Law enforcement resources in Indian Country are sprcad cxtremely
thin; on some Reservations the BLA can field only one trained officer for many hundreds
of square miles. BIA OLES managers estimate that seven full-time Jaw enforcement
officers and two support staff would be required to adequately provide law enforcement
scrvices to the Reservation if the I1SFST were built, With limited resources to meet law
enforcement responsibilities throughout the rest of Indian Country. it would be imprudent
to approve leases that allow an activity that the Secretary does not have the resources to
support.

The Secretary has no specialized resources with which to monitor the tenant s activities.

The highly techrucal nature of the proposed ISFSI effectively eliminates the
Secretary’s ability to inspect the tenant’s activities and enforce the lease. The Secretary

retains the authority to enter the leased premises “... to protect the interests of the Indian

landowners and ensure that the tenant 1s in compliance with the operating requirements of
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the lease.””” The Sccretary may also, after consultation with the Band, cance) a lease for
non-compliance and order the tenant to vacate.”® The Secretary controls no independent
specialized technical resources of the type required to assess compliance of so specialized
a tenant as PFS. The BIA employs no nuclear scientists or technictans nor other specialty
skills that would be required to adequately monitor the lease. An order to vacate issued
to PFS would have no practical effect because of the extensive infrastructure and
investment at the facility, and the logistics, expense, and national consequences of the
displacement of SNF stored there. The ISFSI, once constructed, has qualities of
permanence that render the trustee-delegate’s ultimate regulatory means of protecting the
Indian landowner unworkablé, and it is not prudent to approve a lease that has this
consequence.,

The Secretary cannot ascertain when SNF might leave trust land.

Despite the efforts of the Department of Energy (DOE) toward establishing a
permanent geologic repository for SNF at Yucca Mountain, Nevada, the uming of
licensing and constructing that facility remains uncertam. Prudent cognizance of that
uncertainty counsels disapproval of the proposed lease.

The Nuclcar Waste Policy Act of 1982 (NWPA), as amended,” established the
process for locating, constructing, operating and closing a national permanent geologic
repository for high level radioactive waste and SNF. Under NWPA, the DOE is

responsible for obtaining a license from the NRC, then constructing and operating the

725 CFR 162,617
¥ 25 CFR 162,619
P42 U.S.C. 10101 ef seq.
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repository.’® Following the requirements of the NWPA, the DOE Secretary
recommended Yucca Mauntain to the President as the site of the nation’s permanent SNF
disposal facility. The President then recommended Yucca Mountain to the Congress,
which approved that site by joint resolution in 2002.* While Yucca Mountain is clearly
the intended site of the permanent repository, the date Yucca Mountain will begin
receiving SN remains uncertain.

That uncertainty is enshrined in the public record in the NRC’s Waste Confidence
Decisions. In 1984, two years after Congress passed the NWPA, NRC issued its first
Waste Confidence Decision.* The purpose of that decision was to “assess its degree of
confidence that radioactive wastes produced by nuclear facilities will be safely disposed
of, 10 determine when such disposal would be available, and whether such wastes can be

safely stored until they are safely disposed of ¥

After a hearing and notice and
comment rulemaking, the NRC issued five findings,™ including a finding that one or
more permanent disposal repositones for such waste would be avallable by the vears
2007 —2009. Acknowledging that its conclusions on waste confidence could change due
to any number of unexpected intervening events, the NRC committed to review its

Decision every five years until 2 permanent repository for high-level radioactive waste

and SNF became available.

“42U.5.C. 2011 er seq.

! See Yucea Mountain Development Act, Pub. L. No. 107-200, 116 Stat. 735 (2002)

249 FR 34658. The 1984 Waste Confidence Decision was issued as the resull of a remand 10 the NRC
from the 1U.S. Court of Appeals for the D.C. Circuit after an appeal from NRC’s 1977 decision to deny a
petilion for rulemaking to determine whether radioactive wastes generated in nuclear power reactors can be
disposed of without undue risk to pubic health and safety and to refrain from granting pending or future
requests for reactor operating licenses until such finding of safety was made.

> 49 FR 38472

° These five findings were codified, after issuance of a final rule, at 19 CFR 51.23.
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The NRC issued its next Waste Confidence Decision in 1990, affirming or
changing only slightly four of the five findings [rom the 1984 Decision. Regarding the
likelihood and timing of a permanent geological repository, however, the NRC
significantly revised its earlier assessment that such a facility would be available in the
years 2007 - 2009:

The Commission finds reasonable assurance that at least one mined

geologic repository will be available within the first quarter of the 217

century...(emphasis added)®
The Commission also extended the cycle of review from every five years to
every ten years. The raticnal for this extension was that ©... predictions of
repository availabnlity are best expressed in terms of decades rather than years
(emphasis added).”*®

The Commission’s 1999 Waste Confidence Decision restated the 1990
prediction that a permanent facility might be available sometime within the first
quarter of the 21st Century, but cited no compelling additional support for that
contention.’’

As of the date of this ROD, fully seven years after the 1999 Waste
Confidence Decision predictions, the DOE has not submitted a license

application for the permanent facility to the NRC.

¥ 55 FR 38474, Sep. 18, 1990
* d
7 64 FR 68005, Dec. 6, 1999
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A prudent trustee-delegate can derive no confidence from the public
record. Construction of Yucca Mountain could be indefinitely delayed by any
pumber of factors, including protracted litigation (after all, NRC acknowledges
that “decades™ are the most relevant unit of time for predicting the completion
date). Current legal structures that prevent additional Jicense renewals could be
amended to provide for SNF storage at the proposed ISFSI beyond the tenm of
the current license and authorized renewal period. This uncertainty concerming
when the SNF might Jeave trust land, combined with the Secretary’s practical
inability to remove or compel its removal once deposited on the reservation,
counse] disapproval of the proposed lease.

Conclusion

For the reasons above, we disapprove the proposed lease and choose the
ng action alternative.

Because this decision is issued by the Associate Deputy Secretary of the
Department of the Interior fulfilling the functions of the Assistant Secretary-Indian
Affairs, 1155 the J1nal action of the Department and effective immediately, under 25

C.F.R. § 2.20(c).

& Lasrn
SEP 0 7 2006

Jarttes E. Cason

Associate Deputy Secretary
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Record of Decision SEP 7 2!]“5

Addressing Right-of-Way Applications U 76985 and U 76986
To Tramsport Spent Nuclear Fuel
To the Reservation of the Skull Valley Band of Goshute Indians

The Decision

This record of decision sets forth the decision of the Bureau of Land Management
(BLM), U.S. Department of the Interior (the Department), to adopt the no-action
alternative as set forth in  a comprehensive Environmental Impact Statement (EIS)
prepared by the Nuclear Regulatory Commission (NRC), entitled Final Environmental
Impact Statement for the Construction and Operation of an Independemt Spent Fuel
Storage Installation on the Reservation of the Skull Valley Band of Goshute Indians and
the Related Transportation Facility in Tooele County, Utah (December 2001). Spent
muclear fue] (SNF), the focus of the EIS, is the primary by-product from a nuclear reactor.
The BLM was a cooperating agency in the preparation of this EIS, as were the Bureau of
Indian Affairs (BIA), U.S. Department of the Interior, and the U.S. Surface
Transportation Board.

‘The effect of this decision is to reject applications U 76985 and U 76986 for right-of-way
grants filed by Private Fuel Storage L.L.C. (PFS). The applications seek right-of-way
grants under Title V of the Federal Land Policy and Management Act (FLPMA), 43
U.S.C. 1761, to transport SNF across public lands managed by the BLM. As proposed,
the fuel would be transported from an existing Union Pacific railroad site to the
Reservation of the Skull Valley Band (Band) of Goshute Indians in Tooele County, Utah.
The fuel would be stored in above-ground canisters on the Reservation, awaiting eventual
disposal at a permanent repository in Yucca Mountain, Nevada. Storage would occur
approximately 50 miles from Salt Lake City.

Background

PFS 15 a limited Lebility company owned by eight U.S. electric power generating
companies. These companies are; Entergy Corporation; Southern California Edison
Company; Genoa FuelTech, Inc.; Indiana-Michigan Company (American Electric
Power); Florida Power and Light Company; GPU Nuclear Corporation; Xcel Energy Inc.;
and Southern Nuclear Operating Company.

PFS filed an application, dated June 20, 1997, with the NRC for a license to receive,
transfer, and store SNF from commercial nuclear power plants at a privately-owned
independent spent fuel storage installation (ISFSI) on the Goshute Reservation. Shortly
before, on May 20, 1997, PFS entered a proposed lease with the Band to use Reservation
lands for this purpose. The Superintendent, BIA, Uintah and Ouray Agency,
conditionally approved this proposed lease on May 23, 1997.



On August 31, 1998, PFS filed application U 76985 with the BLM for a right-of-way
grant authorizing PFS to construct and operate a rail line across public lands in Tooele
County. The rail line would be used to transport sealed transportation casks of SNF to
the proposed ISFSI, also known as the PFS Facility (PFSF), operated by PFS on the
Goshute Reservation. On the same day, PFS filed application U 76986 with the BLM for
a right-of-way grant authorizing PFS to construct an intermodal transfer facility (ITF) on
9 acres of public lands. The proponent PFS would use this area (later increased to 21
acres) to transfer SNF from rail cars to heavy-haul tractor/trailers, which would then
transport SNF to the temporary storage site on the Goshute Reservation. PFS indicated in
application U 76986 that its preferred approach was to transport SNF across public Jands
by ratl. Both applications sought a right-of-way grant for a term of 50 years.

On October 5, 1999, President Clinton signed the National Defense Authorization Act for
Fiscal Year 2000 (113 Stat. 512). This act, also known as Public T.aw 106-63, directed
the Secretary of Defense to conduct a study to evaluate the impact upon military training,
testing, and operational readiness of any proposed changes in management of Utah
national defense lands. Unitil this study and a report to Congress are made, the Secretary
of the Imerior may not proceed with the amendment of any individual resource
management plan for Utah national defense lands. Utah national defense lands include
lands described in right-of-way application U 76585.

On January 5, 2000, PFS applied for a license with the U.S. Surface Transportation Board
to construct and operate a rail line to the PFSF (Finance Docket 33824).

A draft EIS was published in June 2000, and numerous comments were received by the
agencies. 65 Fed. Reg. 39206 (June 23, 2000). A final EIS, dated December 2001,
addressed the impacts expected to result from construction and operation of the PFSF,
rail line, and ITF. The preferred alternative set forth in the EIS called for construction
and operation of the PFSF on the Goshute Reservation. The SNF would be transported 1o
the site by a rail line across BLM lands.

On January 6, 2006, after publication of the project’s EIS in December 2001, President
Bush signed Public Law 109-163, the Nationa! Defense Authorization Act for Fiscal
Year 2006 (119 Stat. 3136). Section 384 of this Act designated certain lands as
wilderness, to be known as the Cedar Mountain Wilderness Area, and added these lands
to the National Wilderness Preservation System. The Cedar Mountain Wildemess Area
includes lands described in PES’s application U 76985 seeking a right-of-way for a rail
lie.

Additional comments were received by the BLM following its publication on February 7,
2006, of a Federal Register notice at 71 Fed. Reg. 6286 reguesiing comments on the two
right-of-way applications then pending before the agency. '

On February 21, 2006, the NRC issued Materials License Number SNM-2513 to PFS for
the receipt, possession, storage, and transfer of spent fire! at the PFS facility located at



Site A on the Goshute Reservation (71 Fed. Reg. 10068 on Feb, 28, 2006). The license is
for a term of 20 years, and the licensee may seek to renew it prior to its expiration. The
license authorizes PFS to provide interim storage in a dry cask storage system for up to
40,000 metric tons of uraninm contained in intact spent fuel, damaged fuel assemblies,
and fuel debris. The dry cask storage system authorized for use is a site-specific version
of the HI-STORM 100 system designed by Holtec International, Inc. PFS has indicated
that it may seek to renew the license for 20 years (total of 40 years). A challenge to this
license by the State of Utah is presently pending before the U.S. Court of Appeals,
District of Columbia Circuit, in Ohngo Gaudadeh Devia and State of Utah v. Nuclear
Regulatory Commission and the United States of America, Nos, 05-1419, 05-1420, and
06-1087.

With the issuance of Materials License Number SNM-2513 by the NRC, there remains
for consideration by the Department of the Interior whether the BLM should grant or
deny right-of-way applications U 76985 and U 76986, and whether the BIA should
approve or disapprove the 1997 proposed lease entered by PFS and the Band. Although
Federal Register notices advising of the availability of the draft EIS suggested that the
BLM would await a decision by the BIA before acting, 65 Fed. Reg. 39174 (June 23,
2000) and 65 Fed. Reg. 39206 (June 23, 2000), these notices are not binding. The Band
has asked the Department to proceed promptly; the BLM has received comments as a
response to BLM’s February 7, 2006, Federal Register notice; and the NRC has smnce
issued its license, In response, the BLM concluded its review of the analysis so that a
decision can be issued. It is the BLM’s understanding that a BIA decision is alse
forthcoming.

The Alternatives
The proposed action is set forth as Alternative 1 in the EIS.

1. Proposed Action — Alternative 1. Construction and operation of the proposed
Private Fuel Storage Facility at the proposed location, Site A, on the Reservation,
a new rail siding at Skunk Ridge, and a new rail line connecting the Skunk Ridge
siding with Site A.

Alternative 1 involves the construction and operation of the proposed PFSF at a site
designated as Site A in the northwest corner of the Skull Valley Indian Reservation and a
new rail line connecting the existing Union Pacific railroad to the site. The proposed
PFSF would be designed to store a lifetime capacity of up to 40,000 metric tons of
uranium (MTU) (44,000 tons) of SNF. The capacity of the proposed PFSF would be
sufficient to store all the SNF from reactor sites owned by PFS members, as well as SNF
from reactor sites that are not owned by PFS members.

Construction of the proposed PFSF would occur in three phases. Phase 1 construction,
which would provide an operational facility, is planned to begin upon issuance of a
license by the NRC, PFS’s assurance of adequate funding, and approval of a proposed
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lease between PES and the Skull Valley Band. The maxinmun term of the proposed lease
is 50 years. About one-fourth of the storage area for the proposed PFSF would be
constructed during Phase 1, which would be compieted in approximately 18 months.
Another one-fourth would be completed during Phase 2, and the remaining portion
constructed during Phase 3. The maximmum amount of SNF that PFS could accept at the
proposed PFSF over the term of the license and the proposed lease is 40,000 MTU. Once
PFS had accepted 40,000 MTU of SNF, it could not accept any additional SNF
shipments, even if it had begun to ship SNF off site.

SNF to be shipped to the proposed PFSF would be placed inside sealed metal canisters at
commercial nuclear power plants. These canisters would then be placed inside NRC-
certified steel shipping casks for transport by rail to the new rail siding at Skunk Ridge.
Dedicated trains, stopping only for crew changes, refueling, and periodic inspections,
would be used to transport SNF from the existing reactor sites to Skull Valley. PFS
expects that it would receive one to two trains, each carrying 2 to 4 shipping casks, per
week from the reactor sites. The number of loaded SNF canisters (inside shipping casks)
is estimated to be between 100 and 200 anmually. Each canister would contain
approximately 10 MTU of SNF.

The nearest main rail line is approximately 39 km (24 miles) north of the proposed site.
PFS’s preferred option for transporting SNF from the existing Union Pacific main line
railroad to the site is to build a new rail line to the site. The new rail line, and its
associated rajil siding, would connect to the existing Union Pacific main rail line at Skunk
Ridge (near Low, Utah). The proposed right-of-way for the rail corridor would be 51 km
(32 miles) long and 60 m (200 !) wide. It would run to the proposed PFSF site through
public lands administered by the BLM on the eastemn side of the Cedar Mountains.
Because these public lands are outside a transportation and utility corridor described in
the BLM’s Pony Express Resource Management Plan (RMP), an amendment to this
RMP would be necessary before the BLM could issue a right-of-way.

Before the Pony Express RMP may be amended, however, the Department of Defense
has certain reporting duties under the National Defense Authorization Act for Fiscal Year
2000 (Public Law 106-65). As noted above, Section 2815(b) of this Act directs the
Secretary of Defense to conduct a study to evaluate the impact upon military training,
testing, and operational readiness of any proposed changes in land designation or
management of the Utah national defense lands. Utah national defense lands are “public
lands under the jurisdiction of the Bureau of Land Management in the State of Utah that
are adjacent to or near the Utah Test and Training Range and Dugway Proving Ground or
beneath the Military Operating Areas, Restricted Areas, and airspace that make up the
Utah Test and Training Range.” Section 2815(d) provides that “[u]ntil the Secretary of
Defense submits to Congress a teport containing the results of the study, the Secretary of
the Interior raay not proceed with the amendment of any individual resource management
plan for Utah national defense lands, or any statewide environmental impact statement or
statewide resource management plan amendment package for such lands, if the statewide
environmmental impact statement or Statewide resource management plan amendment
addresses wilderness characteristics or wilderness management issues affecting such



lands.” The study required by section 2815 has not been completed, and no report has
been submitted to Congress.

From the BLM’s perspective, Alternative 1 involves the amendment of the Pony Express
RMP and the issuance of a right-of-way grant authorizing the construction and operation
of a new rail line across public lands. The route of the right-of-way is described in
PFS’s application U 76985,

At the proposed PFSF, a dry cask storage technology would be used. The sealed metal
canisters containing the SN¥ would be unloaded from the shipping casks at the proposed
PFSF, loaded into steel-and-concrete storage casks, and then placed on concrete pads for
above-ground storage. The canister-based cask system for confining the SNF has been
certified by NRC in accordance with NRC requirements (10 CFR Part 72). PFS
anticipates storing as many as 4,000 sealed metal canisters inside individual storage
casks, for a total maximum storage of 40,000 MTU of SNF.

By the end of the licensed life of the proposed PFSF and prior to the expiration of the
proposed lease, it is expected that the SNF would have been shipped to a permanent
repository, Service agreements (i.e., contracts) between PFS and companies storing SNF
at the proposed PFST will require that the utilities remove all SNF from the proposed
PFSF by the time the PFS license is terminated and PFS has completed its Lcensing or
regulatory obligations under the NRC license. The service agreement requirement to
remove the SNF from the proposed PFSF is not dependent upon the availahility of a2
permanent geological repository. Therefore, if the PFS license is terminated or revoked
prior to the availability of a permanent geological repository, the reactor licensees storing
SNF at PFSF would continue to retain responsibility for the fuel and must remove it from
the proposed PFSF site before license termination.

At the end of its usefu] life (or upon termination of the proposed lease with the Band or
termination of the NRC license, whichever comes first), the proposed PFSF would be
closed. As a condition of the proposed lease with the Band and as required by NRC
regulations, decommissioning of the proposed PFSF would be required prior to closure of
the facility and termination of the NRC license. Although the exact nature of
decommissioning cannot be predicted at this time, the principal activities involved in
decommissioning would include:

e Removal of all remaimng SNF from Skull Valley,
Removal or disposition of all storage casks;
Removal or disposition of the storage pads and crushed rock, at the option of the
Band and the BIA; and

e Removal of the buildings and other improvements or their transfer to the Band, at
the option of the Band and the BIA.

The objective of the radiological decommissioning would be to remove all radioactive
materials having activities above the applicable NRC limits in order for the site to be
released for unrestricted use. The SNF contained inside sealed metal canisters would be
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transferred to licensed shipping casks for transportation away from Skull Valley. The
proposed lease requires that the SNF be removed fiom the Reservation before the end of
the lease term.

2 Alternative 2:  Construction and operation of the proposed PFSF at an
alrernative [ocation, Site B, on the Reservation, with the same Skunk Ridge rail
siding and rail line as described under Alternative 1.

This alternative involves constructing the proposed PFSF at an alternative location,
Site B, on the Reservation. This site is located about 800 m (0.5 mile) south of the
proposed Site A and is similar in terms of its envirommental characteristics to the
proposed site. Under this alternative, a new rail line would be constructed across BLM
lands from Skunk Ridge. The rail comridor through Skull Valley would be essentially
identical to the one for the proposed action, but it would be about 1.6 km (1 mile) longer
due to the slightly greater distance of Site B from the existing main rail line, For the
BLM’s decisional purposes, Alternative 2 involves the amendment of the Pony Express
RMP and the issuance of a right-of-way grant authorizing the construction and operation
of a new rail line across public lands. The route of the right-of-way is described in PFS’s
application U 76985,

3. Alternative 3: Construction and operation of the proposed PFSF at Site 4, and
construction and operation of a new Intermodal Transfer Facility near Timpie,
Utah, with the use of heavy-haul vehicles to move SNF down the existing Skull
Valley Road.

Under this alternative, the proposed PFSF would be constructed at Site A, but
transportation of SNF from the extsting Union Pacific main rail line to the site would be
accomplished by heavy-haul tractor/trailers. An Intermodal Transfer Facility (ITF) and
rail siding would be built on land managed by BLM at the existing main rail line near
Timpie, Utah, to transfer SNF shipping casks from rail cars to the heavy-haul vehicles,
which would then transport the SNF along the existing Skull Valley Road to the site. No
rai} line would be built under this alternative.

The ITF would occupy approsxamately 21 acres of BLM land 2 miles west of the
intersection of [-8¢ and Skull Valley Road. It consists of three rail sidings, a new access
road for heavy-haul vehicles, and a building with 2 crane for transferring SNF shipping
casks from rail cars onto heavy-haul trailers. PFS has filed application U 76986 with
BLM for a right-of-way grant authorizing use of this land. The ITF would occupy
previously disturbed land lying between the existing Union Pacific Railroad and
Interstate 80. The SNF would arrive at the ITF by rail using the Union Pacific rail line.
The crane would load the fitel from a rail car onto a heavy-haul trailer, which would use
the existing Skull Valley Road to carry the fuel south to the PFSF on the Goshute
Reservation, a distance of approximately 26 miles. Skull Valley Road is an undivided,
two-lane public road, one lane in ¢ach direction. The BLM issued a right-of-way (U
04240) for this road to the Utah State Road Commission on May 17, 1951. For the



BLM’s decisional purposes, Alternative 3 involves the issuance of a right-of-way grant
authorizing the use of public land for the ITF.

The EIS indicates that Alternative 3 was not selected as the preferred alternative because
construction and use of the rail line would have advantages over the use of the ITF. The
ITF requires the use of heavy-haul trailers traveling on Skull Valley Road at speeds not to
exceed 20 miles per hour. Impacts to local traffic would be difficult to mitigate, impacts
which could be entirely avoided by use of the rail line from Skunk Ridge (EIS at section
9.4.3 (p. 9-16)). Also, the ITF would involve additional doses of radiation incurred by
workers transferring SN¥ shipping casks from rail cars to heavy-haul vehicles at the ITF.
This additional dosage would also be avoided if the rail option were to be used instead of
the I'TF option (/d. at section 9.4.1.3 (p, 9-9).

4. Alternative 4: Construction and operation of the proposed PFSF qt Site B, with
the same ITF as described under Alternative 3.

This alternative would be identical to Alternative 3 except that the proposed PFSF would
be located at Site B on the Reservation rather than at Site A, The ITF and rail siding
would be located near Timpie, and transport of SNF by heavy-haul vehicles would use
Skull Valley Road. No rail corridor would be built under this alternative. As in
Alternative 3, this alternative involves the issuance of a right-of-way grant authorizing
use of the public lands for the ITF. PFS has filed right-of-way application U 76986 for
use of BLM lands for the ITF.

5. No Action Alternative

Under the No Action alternative, no PFSF or transportation facilities would be built in
Skull Valley. Under this alternative, no proposed lease would be approved by the BIA
between PFS and the Band. For the BLM’'s decisional purposes, right-of-way
applications U 76985 and U 76986 filed by PFS would each be denied. The Band would
be free to pursue alternative uses for the land in the northwest corner of the Reservation.

The Wyoming Alternate Site

The proponent PFS identified a site in Fremont County, Wyoming, as an alternative,
secondary site. This site is located north of Shoshoni, Wyoming, approximately 24 miles
northeast of Riverton and 10 miles south of the Ow! Creek Mountains. This site was not
actively considered by PFS for the siting of a SNF storage factlity, but it was evaluated in
the EIS for comparison purposes, i.e., to determine whether it was obviously superior to
the Skull Valley site selected by PFS. The Wyoming site is private land located adjacent
to an existing railroad and requiring approximately one mile of new rail construction for
access. NRC staff concluded that construction and operation of a SNF storage facility at
the Wyoming site was not an obviously superior alternative to the proposed action. PFS
has elected to pursuc the leasing and development of only Site A on the Skull Valley
Reservation.



Alternatives considered but not further addressed

A number of alternatives were considered in the EIS but not further addressed. These
alternatives included: (1) a different, privately owned, away-from-teactor ISFSI; (2)
shipment of SNF from reactor sites without sufficient storage space to reactor sites with
additional storage capacity; (3} alternative sites that would, in effect, eliminate the need
for the proposed PFSF; (4) alternative technologies available for an operational ISFSI;
and (5) transportation options for moving SNF cross-country to the location of the
proposed PFSF, as well as transportation options within Skull Valley, The first three of
these items were eliminated from detailed evaluation because of the absence of any
evidence that these options were actually viable, the unavailability of sufficient detail for
evaluation, and the speculative nature of such options. The remaining items did not
offer any obvious advantage over those technology and transportation alternatives
identified for evaluation i the EIS and were elbminated from detailed evaluation.

Environmentally Preferable Alternative

The BLM comnsiders the environmentally preferable alternative to be the No Action
altemative. The potential impacts of constructing and operating the proposed PFSF and
associated SNF transportation facilities in Skull Valley would not occur under this
alternative. No rail line to the PFSF would be built, and no ITF would be constructed on
BIM lands. Traffic on Skull Valley Road would not be increased by heavy-hau! trailers
carrying SNF. Positive economic benefits from tax revenues, local payroll, and other
expenditures would not be available to the Band, but the Band would be free to pursue
other uses for its land.

The Basis for the Decision

The BLLM’s decision is to adopt the No Action altemative, the effect of which is to deny
right-of-way applications UJ 76985 and U 76986 filed by PFS.

Alternatives 1 and 2

Cedar Mountain Wilderness Area

On January 6, 2006, after publication of the project’s EIS in December 2001, President
Bush signed Public Law 109-163, the National Defense Authorization Act for Fiscal
Year 2006 (119 Stat. 3136). Section 384 of this Act desigpated certam lands as
wilderness, to be known as the Cedar Mountain Wilderness Area, and added these lands
to the National Wilderness Preservation System. In addition, section 384 withdrew the
Cedar Mountain Wilderness Area “from all forms of entry, appropriation, or disposal
under the public land laws, from location, entry, and patent under the United States
mining laws, and from disposition under all laws pertaining to mineral and geothermal
leasing, and mineral materials, and all amendments to such laws.” The Cedar Mountain
Wilderness Area includes lands described in PFS’s application U 76985 seeking a nght-



of-way for a rail line. The effect of this wildemess designation is to preclude the BLM's
1ssuance of a right-of-way grant authorizing a rail line through those lands designated as
the Cedar Mountain Wilderness Area. As a practical matter, any rail line would be
forced to halt at the boundary of the lands designated as the Cedar Mountain Wilderness
Area.

The BLM’s authority to issue a right-of-way grant for a rail line across the public lands is
set forth in Title V of the Federal Land Policy and Management Act (FLPMA), 43 U.S.C.
1761. Section 501(a) of FLPMA provides in part: “The Secretary {of the Interior], with
respect to the public lands and, the Secretary of Agriculture, with respect to lands within
the National Forest System (except in each case land designated as wilderness), are
authorized to grant, issue, or renew rights-of-way over, upon, under, or through such
lands for -- . . . roads, trails, highways, railroads, . . . or other means of transportation , . ,
(emphasis added).” Thus, section 501(a) expressly removes from the Secretary and his
delegate, the BLM, the authority to issue a right-of-way grant for lands designated as
wilderness. To issue a right-of-way grant in such a case would violate Section 501(a) of
FLPMA. Because the BLM cannot issue a right-of-way grant for a necessary part of the
lands described in PFS’s application U 76985, Alternatives 1 and 2, both of which rely on
the rail line described m application U 76985, have not been selected.

The BLM regulations support denial of application U 76985. Regulation 43 CFR
2804.26(a) states that the BLM may deny a right-of-way application if “(1) The proposed
use is inconsistent with the purpose for which the BLM manages the public lands
described in [the] application; (2) The proposed use would not be in the public interest;
(3) [The applicant is] not qualified to hold a grant; (4) Issuing the grant would be
inconsistent with [FLPMA], other laws, or these or other regulations; (5) [The applicant
does] not have or cannot demonstrate the technical or financial capability to construct the
project or operate facilities within the right-of-way; or (6) [The applicant does] not
adequately comply with a deficiency notice . . . ® Regulation 43 CFR 2804 .26(a)(4)
supports denial of application U 76985 because approval of this application would be
inconsistent with Section 501(a) of FLPMA, Additional support for denial is set forth at
43 CFR 2802.10(a), which provides that BLM may grant rights-of-way “except when [a}
statuie, regulation, or public land order specifically excludes rights-of-way.”

Even in the absence of the language in section 501(a) precluding the authorization of a
right-of-way through wilderness lands, Alternatives 1 and 2 would not be an appropriate
selection. Lands included in the National Wilderness Preservation System, such as the
Cedar Mountain Wilderness Aree, are to be administered by the Secretary for the use and
enjoyment of the American people in such a manner as will leave them unimpaired for
future use and enjoyment as wilderness and so as to provide for the protection of these
areas and their wilderness character (16 U.S.C. 1131(a)). Congress defined “wildemess”
to be “an area of undeveloped Federal land retaining its primeval character and influence,
without permanent improvements or human habitation, which is protected and managed
sO as to preserve its natural conditions and which (1) generally appears to have been
affected primarily by the forces of nature, with the imprint of man’s work substantially
unnoticeable; (2) has outstanding opportunities for solitude or a primitive and unconfined
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type of recreation; (3) has at least five thousand acres of land or is of sufficient size as to
make practicable its preservation and use in an unimpaired condition; and (4) may also
contain ecological, geological, or other features of scientific, educational, scenic, or
historical value (16 U.S.C. 1131(c)).” A rail line through such an area would create a
noticeable impact on the Cedar Mountain Wilderness Area. In addition, the 1 to 2 trains
per week each carrying two to four loaded shipping casks of SNF from reactor sites
through the wilderness would be incompatible with maintaining the wilderness values
recognized by Congress, Denial of right-of-way application U 76985 is clearly required,
because operation of a rail line would be inconsistent with the purpose for which the
BLM manages the Cedar Mountain Wilderness Area (43 CFR 2804.26(a)(1)).

Nationa!l Defense Authorization Act for Fiscal Year 2000

Additional support for not selecting Alterpatives 1 and 2 is the failure to date of the
Department of Defense to prepare the study and submit to Congress the report required
by Section 2815 of Public Law 106-65, the National Defense Authorization Act for Fiscal
Year 2000. Section 383 of Public Law 109-163 directs the Secretary of Defense to
prepare and trapsmit to the Secretary of the Intedor within six months of Interior’s
request an analysis of the military readiness and operational irmpacts of a proposed
revision to a land use plan for the Utah Test and Traming Range. Section 383 may speed
the process of obtaining an analysis of the impacts of a land use plan amendment, but it
provides no direction to the Defense Department to submut a report to Congress. In the
absence of the study and report required by Public Law 106-65, the BLM could not
proceed with the amendment of the Pony Express Resource Management Plan, which
amendment is necessary for the grant of a rail line right-of-way.

Given the substantial basis for not selecting Alternatives 1 and 2, it is unnecessary to
determine whether the grant of a right-of-way through the Cedar Mountain Wilderness
Area would be precluded by the fact that such lands are withdrawn from all forms of
entry, appropnation, or disposal under the public land laws. This issue is wholly distinct
from the analysis above of Section 501(a) of FLPMA, Public Law 106-63, and 16 1.8.C,
1131.

Alternatives 3 and 4

Alternatives 3 and 4 are not selected because to grant application U 76986 based on the
existing record would be contrary to the public interest (43 CFR 2804.26(a)(2)). The
public interest requires that a decisionmaker, at a minimum, be able to articulate a
rational comnection between the facts found and the conclusions made. Too many
questions remain unanswered to grant a right-of-way to PFS at this time. In so deciding,
we acknowledge the hard work of the NRC in authoring the 2001 EIS and granting
Materials License Number SNM-2513 to PFS. We further acknowledge the economic
benefits that the Band could enjoy, e.g., jobs and lease income, if the PFSF were
developed (see EIS at sections 6.1.5.1 (pp. 6-11 through 6-14); 6.2.1.2 (p. 6-32); 8.2.1 (p.
8-11); and 94.1.1 (p. 9-5)). We can not agree, however, that all appropriate land

10



management questions have been answered at this time. Application U 76986 should be
denied.

The eltmination of Alternatives 1 and 2 as reasonable alternatives by Public Law 109-163
only left Alternatives 3 and 4 for consideration. As set forth above, Alternatives 3 and 4
call for the BLM to issue a right-of-way grant for an ITF. The ITF is a 21-acre site where
a crane would transfer casks of SNF from rail car to heavy-haul trailer. Figure 2.15 of
the EIS at p. 2-48 depicts a typical heavy-haul tractor trailer 150 feet long and 12 feet
wide. The casks would then be trucked at a speed of no more than 20 miles per hour for
26 miles south on Skull Valley Road to the Reservation. This slow rate of speed would
require other traffic to reduce speed or make additional passing mancuvers (EIS at
section 5.5.2.2 (p. 5-31)), Comments received from the State of Utah, dated May 8,
2006, in response to the BLM’s February 7, 2006, Federal Register notice indicate that
parts of Skull Valley Road are only 20-feet wide, consisting of two lanes, one in each
direction, each 10-feet wide with minimal shouider. The State notes that by necessity the
slow moving, 12-foot wide PFS vehicle will have to travel near the center of the 20-foot
wide road (at p. 27 and Exhibit 17).

The ITF could handle a maximum of 3 casks per single purpose train. If 2 maximum
train size of three loaded casks were received, approximately 28 work hours are estimated
to complete the transfer of the last cask to the heavy-haul trailer for delivery to the PFSF
(EIS at section 5.7.2.9 (p. 5-60)). One of the casks would be transferred from its railcar
onto a heavy-haul trailer, while the other casks would remain on the railcars until the
heavy-haul trailer returned from the PFSF, whereupon they would be transferred to the
heavy-haul trailer, one at a time, and the shipping sequence would be repeated (/4. at p.
5-61). A minimum of two heavy-haul trailers would be used to move SNF to the PESF
{Id, at section 2.2.4.2 (p, 2-47)).

At the ITF the crew would consist of four handlers, a spotter, inspector, crane operator,
and a health physics staff member. The handlers would attach ropes to the ends of the
cask after it is released from the railcar and help guide it imto a tie-down ¢radle on the
low-boy trailer or to the temporary storage location (EIS at section 5.7.2.9 (p. 5-60)).
Shipments from the ITF ta PFSF would be made only during daylight hours. Each trailer
shipment would be accompanied by escorts, one vehicle traveling up to 1,000 feet in
front of the trailer, one traveling up to 1,000 feet behind the trailer, to warn travelers of
the slow moving truck. The trip will take approximately 1.5 hours (Jd. at p. 5-61).

Alternative 3 calls for storage of SNF at Site A on the Reservation; Alternative 4 calls for
storage of SNF at Site B on the Reservation, The NRC'’s issuance of Materials License
Number SNM-2513 to PFS on February 21, 2006, removes Alternative 4 from
consideration because the license authorizes storage at Site A only. Site B is no longer an
option, and so Alternative 3 is the only alternative that remains for consideration.

In applications U 76985 and U 76986, PFS states that both the rail and heavy-haul trailer

modes of transporting the casks are viable, but that “[t}he rail spur is the preferred mode
of transportation to the PFSF because it involves less handling of the casks and is
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therefore more efficient and timely in comparison to the highway. In addition, while
there is little traffic on the Skull Valley Road, the large tractor/trailers needed to haul the
casks will create sore level of traffic interference, which will be avoided using the rail
Spur.“

The EIS found that Alternatives 3 (and 4) had two disadvantages, which caused each to
be rejected as a preferred alternative. The first of these disadvantages is the impact to
local traffic on Skull Valley Road caused by slow moving heavy-haul trailers carrying
SNF from the ITF. Such impacts would be difficult to mitigate (EIS at section 9.4.3 (p.
9-16)). The second disadvantage is the additional radiation that workers transferring SNF
shipping casks from railcars to heavy-haul trailers at the ITF would incur. These
additiona] doses could be avoided if the rail option were used instead (/d. at section
9.4.1.3 (p. 9-9)).

No Action Alternative

Skull Valley Road

We believe that the No Action alternative, and not Alternative 3 (or 4), is the proper
choice because the EIS has failed to consider a number of important factors. First, the
EIS has not sufficiently studied the impacts that will occur when SNF is removed from
the PFSF via Skull Valley Road and sent to a permanent repository or returned to its
source. The EIS has studied how transportation of SNF ro the PFSF will occur, but it has
not devoted similar consideration to how transportation of SNF from the PFSF wilt occur
and, in particular, how transportation from the PFSF via Skull Valley Road will occur.
This is an important consideration becausc the PFSF is a temporary storage facility and is
not intended as a permanent repository. As noted above, service agreements between
PES and the utilities storing SNF at the PFSF require that the utilities remove all SNF
from the site by the time the PFS license is terminated and PFS has completed its
licensing or regulatory obligations under its NRC license. Removal of SNF from the
PFSF demands a hard look.

The first page of the final EIS describes the focus of the document in this way: “This
FEIS evaluates the potential environmental effects of the ISFSI proposed by PFS,
including construction and operation of new transportation facilities that would provide
access to the proposed ISFSI and a consideration of alternatives to that proposal. . . . .
The proposed action would include construction and operation of the proposed ISFSI,
[also called the Private Fuel Storage Facility (PFSF)], including transporting SNF fo the
proposed PFSF, and the construction of a rail line from Skunk Ridge to the proposed
PFSF site . . . (sections 1.1 and 1.2 (p. 1-1), emphasis added).”

In describing the scope of the EIS at section 1.4.1 (p. 1-14), the cooperating Federal
agencies, of which the BLM is one, state; “Transportation. The analysis of potential
impacts resulting from the transportation of SNF considers relevant aspects of both rail
and truck transport ‘o the proposed PFSF (emphasis added).” The document is replete
with other statements indicating that transportation of SNF fo the PFSF was the focus of
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the document (see EIS, e.g., sections 1.5.3.1 (p. 1-17); 2.1.2.1 (p. 2-18); 2.2.4.2 (pp. 2-40,
2-43, 2-47); 5 (p. 5-1); 5.4 (p. 5-15); 5.5.2.2 (p. 5-31); 5.6.2 (p. 5-34); 5.7.2.4 (p. 5-49);
5.7.2.5 (p. 5-51); 5.7.2.6 (p. 5-53); 5.7.2.8 (pp. 5-57 through 5-58); 5.7.2.9 (pp. 5-58
through 5-62); 5.8.3.2 (p. 5-71); 5.8.4 (p. 5-72); 6 (p. 6-1); 6.1.4.3 (p. 6-10); 6.1.5.3 (pp.
6-12 through 6-14); 6.1.8.3 (p. 6-20); 9.3 {p. 9-2); and 9.4.3 (p. 9-16); Appendix A
Scoping Report at section 3.1 (p. 12); Appendix A Supplemental Scoping Report at
section 3.1 (pp. 12 - 13); Appendix C (p. C-1); Appendix D at sections D.3 through
D.3.1.1 (pp. D-20 through D-21); and Appendix G at section G.2 (p. G-9)).

We acknowledge a discussion in the EIS of the radiological risk of transporting 4,000
SNF canisters from the PFSF to the Utah-Nevada border at section 5.7.2.7 (pp. 5-54
through 5-37) and Appendix D at section D.3.2 (p. D-26). Tables 5.11 and 5.13 (pp. 5-56
and 5-57) show the annual and cumulative 20-year campaign radiation doses and health
risks associated with shipment of SNF from the PFSF to the Utah-Nevada border via the
ITF. In addition, we note that sections 2.1.2 (p. 2-18); 2.1.2.2 (p. 2-26); 2.1.6 (pp. 2-32
through 2-33); 5.7 (p. 5-35); 5.7.1.2 {p. 5-38); 5.7.2 (p. 5-39); 5.7.2.1 {p. 5-41); 5.7.2.2
(pp. 5-42 through 5-43); 5.7.2.3 (pp. 5-46 through 5-47); and 5.7.2.11 {p. 5-63); and
Appendix C at section C.2 (pp. C-2 and C-4) address removal of SNF from the PFSF;
these sections, however, do not take a hard look at how removal will occur via Skull
Valley Road, a key access route now that Alternatives 1, 2, and 4 have been eliminated.
This same deficiency is present in Appendix G, which addresses public comments at
sections G.3.4.1.2 (p. G-74); G.3.4.1.3 (p. G-75); G.3.4.2.4 (p. G-77); and G.3.16.3.3 (p.
G-330). While the radiation doses and health risks identified in Tables 5.11 and 5.13 are
important, they are but one facet of the analysis. Not explored are the practical impacts
occasioned by using Skull Valley Road for removal. Whether Skull Valley Road will be
adequate to the task when removal of SNF occurs at the conclusion of the license term is
unanswered. Similarly unclear is whether Skull Valley Road will be adequate to the task
if removal occurs over a brief period of time, rather than a 10- or 20-year period. The
socioeconomic and community resources (see EIS at section 5.5 (p. 5-23)) that will be
impacted by removal of SNF via Skull Valley Road have not received the required hard
look. The EIS examines only one part of the analysis, albeit an important one, but largely
neglects the impacts that will occur when removal of SNF is scheduled to occur via Skull
Valley Road.

ckoi Balefill

The EIS also neglects an analysis of the Tekoi Balefill, a disposal site for bundled waste
that the Goshute Tribe has opened on its Reservation. The Tekoi Balefill is important for
an analysis of Alternative 3 (and 4) because the waste received at the Tekoi Balefill is
presently transported by truck over the same road, Skull Valley Road, that would be used
to carry SNF to and from the PFSF. Comments received by the BLM from the State of
Utah, dated May 8, 2006, in response to the BLM’s February 7, 2006, Federal Register
notice estimate that Balefill traffic will account for 130 to 160 truck trips per day on Skull
Valley Road (at p. 32). This road is 20-foot wide, much of it without shoulders, the State
notes, and the heavy-haul trailers used by PFS are expected to be 12 feet wide (at pp. 26-
27).
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The absence of any discussion of the Tekoi Balefill in the December 2001 EIS is
understandable because the Balefill was not underway until 2004, following issuance of
the 2001 EIS. An environmental document, dated May 2004, was prepared for this
disposal site by BIA, and consideration of the PFSF and aliernate routing was factored
into its cumulative impacts analysis at section 6.7 (p. 6-7). The BLM, however, had no
part in preparing this document,

Additional comments underscore the jmuportance of Skull Valley Road to those using it.
In a letter dated April 13, 2006, the Utah Test and Training Range Manager stated that
SR-196 (Skull Valley Road) is the main route to Dugway Proving Ground, Skull Valley
ranches, public land in Skull Valley, and is “one of only three emergency evacuation
routes for the chemical weapons incinerator in Tooele Valley.” Whether Skull Valley
Road can accommodate the traffic from the Tekoi Balefill and PFSF, in addition to other
regular users of the road, is a question as yet unanswered by the BLM. It the absence of
such answer, it would be contrary to the public interest to issue a right-of-way grant to
PFS.

Storage of hazardous materials

Traffic caused by the Tekoi Balefill and other users of Skull Valley Road also raises the
question whether the transfer of SNF via Skull Valley Road will proceed as described
above at Alternative 3 or remain at the ITF for Jonger periods of time. The importance of
this question is pointed out by a number of commenters who claim that storage of SNF
will occur at the ITF. Responding to the BLM’s February 7, 2006, Federal Register
notice, Sepnator Orrin Hatch and Senator Robert Bennett state in a letter dated May 2,
2006, that use of the ITF would violate BLM policy against using BLM land for the
storage of hazardous materials. Senators Hatch and Bennett quote from the 1990 Pony
Express RMP, which states at page 4 in addressing military activities, “Public land will
not be made available for inappropriate uses such as storage or use of huzardous
materigls (munitions, fuel, chemicals, etc.) and live artillery firing (emphasis added).”
The PFS operation on the ITF will not be a flow-through operation, the Senators state,
and SNF casks will be stored at the [TF awaiting transfer for truck transport.

If storage were to occur at the ITF under PFS’s transportation plan, denial of application
U 76986 would be appropriate. As noted above, the BLM may deny a right-of-way
application if the proposed use is inconsistent with the purpose for which the BLM
manages the public lands in the application (43 CFR 2804.26(a)(1)).

Congressional enactment of Public Law 109-163 designating the Cedar Mouuotain

Wilderness Area changed the decisional landscape. The preferred alternative of the EIS,
shipment by rail, was no longer a possibility. What remained was a set of discarded
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alternatives, Alternatives 3 and 4, that appear not to have received the attention of the rail
alternatives (Alternatives 1 and 2.) The focus on transportation by rail instantly shifted to
rapsportation by heavy-haul trailers when Congress designated the Cedar Mountain
Wilderness Area.

Understandably, the EIS is silent on the designation of the Cedar Mountain Wilderness
Area, Whether use of the ITF and heavy-haul trailers on Skull Valley Road will impact
the use of the Wilderness is yet another question to be addressed. The Cedar Mountain
Wilderness Arca is atypical; low-level overflights and operations of military aircraft,
belicopters, missiles, or unmanned aerial vehicles over the wilderness are not precluded.

Additional study of the questions set forth above is necessary. Careful consideration of
these questions is appropriate because of the uncommon nature of the cargo being
transported. The BLM’s duties as a land manager require that it take a hard look at these
questions, To grant the right-of-way sought by PFS without answers to these questions
would be to ignore its land management duties and the needs of the affected public. In s0
concluding, we are not unmindful of the economic benefits, such as jobs and lease
income, that could accrue to the Band if the PFSF were developed (EIS at sections
6.1.5.1 (pp. 6-11 through 6-14); 6.2.1.2 (p. 6-32); 8.2.1 (p. 8-11); and 9.4.1.1 (p. 9-5)).
To grant the right-of-way sought by PFS at this time, however, would be contrary to the
public interest (43 CFR 2804.26(a)(2)). *

Yucca Mountain

Additional support for our selection of the No Action alternative above is provided by a
number of statements from elected officials and recent legislation. These statements and
legislation further assist in defining the public interest.

In correspondence with Senator Hatch dated October 26, 2005, Secretary of Energy
Samuel Bodman concluded that “the Private Fuel Storage Facility initiative is not part of
the Department’s overall strategy for the management of spent nuclear fuel and high-
level radioactive waste.” Noting that the PFS facility would be constructed and operated
by the private sector outside the scope of the Nuclear Waste Policy Act (NWPA), the
Secretary found that the Department of Energy (DOE) would be prohibited by statute
from providing funding or financial assistance for the project.

Secretary Bodman made clear in his letter that the DOE is continuing to work toward the
successful development of the Yucca Mountain repository. The Secretary stated that
developrnent of Yucca Mountain as a permanent geologic repository for the Nation’s

! We note with interest San Luis Obispo Mothers for Peace v. Nuclear Regulatory
Commission, 449 F.3d 1016 (9% Cir. 2006), which held that the NRC’s determination that
NEPA does not require a consideration of the environmental impact of terrorist attacks
does not satisfy a reasonableness review.
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high-fevel radioactive waste will reduce, if not ecliminate, the need for high-level
radioactive waste to go to a private temporary storage facility, such as the PFSF.

Secretary Bodman underscored this message in a letter to Senator Hatch dated May 3,
2006: “A deep geologic repository at Yucca Mountain is in our pational interest, and
indeed is critical to our Nation’s energy security and national security.”

Former Secretary of Energy Spencer Abraham, in prior correspondence with Senator
Hatch, dated July 8, 2002, reached many of these same conclusions. Secretary Abraham
stated that the NWPA authorizes the DOE to provide funding and finaneial assistance
only for shipments of spent fuel to a facility constructed under that act, Because the
PFS/Goshute facility would be constructed outside the scope of the act, the DOE could
not fund or otherwise provide finaucial assistance for PFS. Nor could the DOE monitor
the safety precautions that a private facility may install. All costs associated with the PFS
plan would have to be covered by the rmembers of the PFS private consortium, the
Secretary concluded. As in the case of Secretary Bodman, Secretary Abraham found that
the best course of action is to pursue permanent storage at Yucca Mountain.

The Yucca Mountain repository referred to by Secretaries Bodran and Abraham is the
focus of Public Law 107-200. This law, approved July 23, 2002, is a joint resolution of
the Senate and House of Representatives approving the site at Yucca Mountain as a
repository for the disposal of high-level radioactive waste and spent nuclear fuel,
pursuant to the NWPA (116 Stat. 735), Passage of this law was preceded on February
15, 2002, by the President’s recommendation to Congress that Yucca Mountain be used
for the storage of nuclear waste.

The legislative history accompanying Public Law 107-200 points out that pursuant to the
NWPA amendments of 1987, Congress selected the Yucca Mountain site in Nevada as
the single site to be characterized by DOE for long-term geologic disposal of the Nation’s
high-level radioactive waste inventories (H.R. Rep. No. 107-425 (May 1, 2002)).

Conclusion

Alternatives 1 and 2 are not selected because to grant the right-of-way sought by PFS in
application U 76985 would be inconsistent with the purpose for which the BLM manages
the public lands and inconsistent with Section 501(2) of FLPMA (43 CFR 2804.26(a)(1)
and (a)(4)). Alternatives 3 and 4 are not selected because to grant the right-of-way
sought by PFS in application U 76986 based on the existing record would be contrary to
the public interest (43 CFR 2804.26(aX2)). The No Action alternative is selected instead.

By selecting the no action alternative, the BLM has used all practicable meaps to avoid or
minimize environmental harm, as required by Council on Epvironmental Quality
regulations at 40 CFR 1505.2(c). As set forth above, the decision to adopt the No Action
alternative means, in effect, that right-of-way applications U 76985 and U 76986 will be
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denied. A decision to this effect will be rendered to PFS. The BLM would, of course,
consider any future application by PES for this project if the application addresses the

deficiencies in the existing record discussed in this ROD,

U Lol

Chad Calvert

Actipg Assistant Secretary

Land and Minerals Management
U.S. Department of the Interior
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